UNI TED STATES DI STRI CT COURT
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V. : No. 3:99cv1542 (JBA)
FLEET FINANCI AL GROUP, INC.,

Thomas COVI LLE

MEMORANDUM COF DECI SI ON
ON FLEET" S MOTI ON FOR SUMVARY JUDGVENT
[ Doc. ## 46, 68]

Plaintiff oria WIlburn clains that defendants, her forner
enpl oyer Fleet Financial Goup, Inc. (“Fleet”) and forner
supervi sor Thomas Coville, subjected her to a hostile work
envi ronnent through Coville s sexually harassi ng conduct and
retaliated against her after she filed a conplaint with the
Comm ssion on Human Rights and Opportunities (“CHRO), in
violation of Title VII of the Gvil R ghts Act of 1964, as
anended by the Civil Rights Act of 1991, 42 U S.C. § 2000e et
seq. and the Connecticut Fair Enploynent Practices Act, Conn.
Gen. Stat. 8§ 46a-51 et seq. (“CFEPA’). Plaintiff also asserts
state law clains of assault and battery, invasion of privacy, and
the negligent and intentional infliction of enotional distress
agai nst both defendants. Finally, plaintiff clains that
defendant Fleet is liable for negligent supervision.

Def endant Fl eet has noved for summary judgnent on seven of



the nine counts against it [Doc. # 46].! For the reasons set
forth below, Fleet’'s partial notion for sumrary judgnent is

granted in part and denied in part.

Fact ual Backgr ound?

Ms. WIlburn was hired by Fleet’s predecessor, Shawrut Bank,
on a part-tinme basis in Decenber 1994. Fleet’s Statenent of
Uncontested Facts at 1Y 1-2. Several nonths | ater, Fleet
pronoted her to the full-tinme position of “Unit Adjuster”
(collections agent) in its Auto Finance Division. 1d. At that
time, her direct supervisor was Dorothy “Dot” Kirouac; M.
Kirouac’ s direct supervisor was Thomas Covill e, nmanager of the
“Auto Dialer Unit” and co-defendant in this action. 1d.

Plaintiff states that in March of 1995, Coville initiated a
pattern of sexual harassnment and sexual assault against her that
conti nued unabated through a period of tinme in which she was
absent fromwork on disability | eave on an unrel ated nedi ca

condition in Decenber 1996 and January 1997 and finally ended

'Fl eet noves for summary judgnment on Counts One and Four (sexua
harassnment under Title VII and CFEPA); Counts Two and Five (retaliation under
Title VIl and CFEPA); and Counts Eight, Nine, and Ten (negligent infliction of
enoti onal distress, invasion of privacy, and negligent supervision
respectively). Fleet does not nove for summary judgnent on Count SiXx
(intentional infliction of enotional distress) or Count Seven (assault and
battery). Count Three is a separate Title VIl retaliation claim brought
sol el y agai nst defendant Thomas Coville, who has not noved for summary
j udgrent .

2This section presents a brief summary of the relevant factua
background. Additional facts are discussed in greater detail in the
Di scussi on secti on.



with her last day of work on February 11, 1997. Plaintiff states
that this conduct included, but was not limted to: (1) sexually
har assi ng questions regardi ng her breasts and undergarnents; (2)
unwant ed touchi ng and grabbi ng of her breasts, buttocks, and
genital area; (3) inappropriate "TOSS mail" sent through the
Fleet e-mail system and (4) sexually explicit voice-mails left
at plaintiff's hone tel ephone nunber. Coville admts to having
sent the e-mail and left voice-mail nessages to Ms. Wlburn —
however, he avers that these nessages were part of a consensual
exchange initiated by the plaintiff.3

Fleet's "Freedom from Harassnment"” Policy directs enpl oyees
to "report all incidents of a harassing nature to the | ocal Human
Resources Departnment and to managenent." Plaintiff, however
clainms that she was unaware of Fleet's grievance procedures
because Fleet failed to distribute or conspicuously post its
"Freedom from Harassnment"” policy. Although plaintiff discussed
t he harassnent with her co-workers, she states that she never
reported it because she feared | osing her job.

I n Decenber of 1996, plaintiff called the general 1-800
nunber for Fleet Human Resources. She infornmed the operator that
she was having a problemw th a co-worker, but did not nention
sexual harassnment or Thomas Coville. The operator gave plaintiff

the nunber for the Enpl oyee Assistance Program (EAP), a soci al

3Deposition of Thomas Coville taken December 6, 2000 (hereinafter
“Coville Dep. 11”) at 145-147.



wor k service under contract with Fleet to provide counseling for
Fl eet enpl oyees. Plaintiff states that she called the EAP soci al
wor ker as directed and spoke with her about the harassnent;
plaintiff was told by the social worker that her conplaint would
not be reported to Fleet and was not given any infornmation about
the alternative avenues of conplaint which Fleet now cl ains
plaintiff unreasonably failed to utilize. Plaintiff set up an

i n-person appointnment with the social worker but |ater cancel ed
it because the social worker nmade her feel unconfortable.

Plaintiff took an extended | eave of absence in Decenber and
January of 1996 to recover from knee surgery. During this
absence, Coville left sexually explicit voice-nmail nessages on
plaintiff’s home tel ephone. On Decenber 26, 1996, plaintiff
filed a formal conplaint wwth the CHRO al |l egi ng sexual
harassnment. |In response, Fleet Human Resources intervi ewed
Coville, Kirouac, and other enployees in the Auto D aler Unit.
However, plaintiff was not interviewed, and the investigation was
termed "inconcl usive."

When Ms. Wl burn returned to work on February 11, 1997,
Fleet transferred her to a lateral position under a different
manager in the Auto Finance Division. However, Ms. Wlburn's
desk was still within one hundred feet of Thomas Coville's
cubicle. Plaintiff clains that on the day of her return Coville
confronted her outside the wonen's restroomand told her in a
t hreatening tone that she was “not going to get away with
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anything."* After conferring with her then-attorney Kinberly
Graham plaintiff left work and never returned. Her forma

resignation was effective April 8, 1997.

1. Di scussi on

A. Sunmmary Judgnent St andard

Summary judgnent will be granted when "the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the and affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” Fed. R Cv. P

56(c); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247 (1986).

The noving party carries the initial burden of denponstrating an
absence of a genuine issue of material fact. Fed. R Cv. P. 56;

Celotex Corp. v. Catrett, 477 U. S. 317, 323 (1986). Facts,

i nferences therefrom and anbiguities nust be viewed in a |ight

nost favorable to the non-noving party. Mtsushita Elec. |ndus.

Co. v. Zenith Radio Corp., 475 U. S. 574, 586 (1986); Anmetex

Fabrics, Inc. v. Just In Materials, Inc., 140 F. 3d 101, 107 (2d

Cr. 1998). After the noving party neets this burden, the burden
shifts to the non-noving party to cone forward with "specific
facts show ng that there is a genuine issue for trial." Fed. R

Civ. P. 56(e); accord Rexnord Holdings, Inc. v. Bidermann, 21

“Deposition of @oria WIlburn taken June 21, 2000 (hereinafter “WIlburn
Dep. |”) at 153-54.



F. 3d 522, 525-26 (2d Cr. 1994).
The Second Circuit has recently held that “trial courts
shoul d not treat discrimnation differently fromother ultimate

questions of fact.” Winstock v. Colunbia Univ., 224 F.3d 33, 41

(2d Cr. 2000) (citing Reeves v. Sanderson Plunbing, 530 U. S.

133, 148 (2000)). On a notion for sumrary judgnent in an

enpl oynent discrimnation case, courts nust distinguish between
evi dence that allows for a reasonable inference of discrimnation
and evidence that gives rise to nere specul ati on and conj ecture.

See Bickerstaff v. Vassar College, 196 F.3d 435, 448 (2d G

1999). This determ nation should not be made through guesswork
or theorization. See id. Instead, view ng the evidence as a
whol e and taking into account all of the circunstances, the Court
nmust determ ne whet her the evidence can reasonably and |l ogically

give rise to an inference of discrimnation. See id.

B. Sexual Harassnent Under Title VII and CFEPA

Fleet argues that it is entitled to summary judgnent on
plaintiff’s sexual harassnent clainms based on the affirmative

def ense enunciated by the U S. Suprenme Court in Faragher v. Gty

of Boca Raton, 524 U. S. 775 (1998), and Burlington Indus. v.

Ellerth, 524 U. S. 742 (1998). Alternatively, Fleet contends that
plaintiff cannot establish that the described conduct was
unwel cone -- an elenent of her prinma facie case of sexual

har assnent . For the reasons set forth below Fleet’'s notion for
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summary judgnent is denied as to Counts One and Four, plaintiff’s
sexual harassnent clains.®

1. The Faragher/Ell erth defense

Under Faragher and Ellerth, an enployer is presuned |liable
for the sexual harassnment of an enpl oyee by her supervisor
Faragher, 524 U. S. at 807; Ellerth, 524 U S. at 764. However, in
a claimof a hostile work environnment that does not culmnate in
a tangi bl e enpl oynent action, the enployer nmay escape liability
by showi ng: “(a) that the enployer exercised reasonable care to
prevent and correct pronptly any sexually harassi ng behavior, and
(b) that the plaintiff enployee failed to take advantage of any
preventive or corrective opportunities provided by the enpl oyer
or to avoid harmotherwse.” 1d. at 765; Faragher, 524 U S. at
807.

Cenerally, a tangi ble enploynent action occurs where a
supervi sor acts with the enployer's authority and nakes a
decision that “inflicts direct econom c harntf on the enployee and
“constitutes a significant change in enpl oynent status, such as
hiring, firing, failing to pronote, reassignment with
significantly different responsibilities, or a decision causing a
significant change in benefits.” Ellerth, 524 U S. at 761, 762.

As expl ained by the Suprene Court in Ellerth,

SPlaintiff's state |aw Fair Enpl oyment Practices Act are governed by the
same standards applicable to her Title VII claims. See Mko v. CHRO 220
Conn. 192, 204 (1991); Levy v. CHRO 236 Conn. 96, 107-08 (1996).
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Tangi bl e enpl oynment actions fall within the special province
of the supervisor. The supervisor has been enpowered by the
conpany as a distinct class of agent to nake econom c

deci sions affecting other enployees under his or her

control. Tangi ble enpl oynent actions are the nmeans by which
t he supervisor brings the official power of the enterprise
to bear on subordinates. A tangi ble enploynent decision
requires an official act of the enterprise, a conpany act.

As a threshold matter, plaintiff argues that Fleet cannot

avail itself of the Faragher/Ellerth affirmti ve def ense because

she suffered a tangi bl e enpl oynent action when “Defendant
Coville, through his refusal to evaluate [plaintiff] or consent
to [her] transfer, kept the Plaintiff in her enploynent condition
and under his supervision to her detrinment.”®

However, contrary to plaintiff’s counsel’s representation at
oral argument that Ms. W/l burn stated in her deposition that she
had been offered a position working with another nmanager, and
that Coville had bl ocked the transfer, there is no nention of any
such job offer anywhere in the testinony submtted by the
parties. Accordingly, as the Court finds no factual basis for
plaintiff's assertion that Coville refused to consent to her
transfer to another departnent, plaintiff cannot rely on this as
a tangi bl e enpl oynent acti on.

As for plaintiff’s argunment that Coville' s failure to

W/l burn Meno. at 15, n. 3. Plaintiff does not argue that her alleged
constructive di scharge constitutes a tangible enploynment action within the
meani ng of Faragher and Ellerth. See Caridad v. Metro-North Commuter R R,
191 F.3d 283, 295 (2d Gr. 1999) (constructive discharge not a tangible
enpl oyment action), cert denied sub nom, 529 U S. 1107 (2000).
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eval uate her was a tangi ble enpl oynent action, assum ng arguendo
that such an action anounts to a significant change in enpl oynent
status, there is no evidence fromwhich a reasonable jury could
conclude that Coville's failure to evaluate plaintiff’s
performance was in any way related to the pattern of sexua
harassnent such that the harassnent could reasonably be said to

have “cul mnated” in the refusal to evaluate. See Fitzgerald v.

Henderson, 251 F.3d 345, 357 (2d Cr. 2001) (“If the supervisor's
harassnment did not culmnate in a ‘tangi ble enpl oynent action,

an enployer may avoid liability” by proving its entitl enment
to the affirmati ve defense) (citations omtted). According to
plaintiff’s own testinony, she asked Coville about the status of
her performance eval uation shortly before she went on | eave for
knee surgery.’ According to plaintiff, Coville replied that Dot
Ki rouac had not yet submtted the evaluation, and that it would
be conpleted by the end of the week.® Plaintiff did not receive
an eval uation by the end of the week, however, and Coville told
her to wait until she returned from nedical |eave.® Therefore,
in the absence of any evidence suggesting a discrimnatory aninmus
behind Coville's failure to evaluate plaintiff, and in |ight of

plaintiff’s own testinony that she was not eval uated because Ms.

'Deposition of Goria WIlburn taken August 23, 2000 (hereinafter
“Wlburn Dep. I1”) at 58.

°ld.
°ld.



Ki rouac had not yet conpleted the evaluation prior to plaintiff’s
vol untary absence on nedi cal |eave, the Court concl udes that

Fleet may raise the Faragher/Ellerth affirmative defense.

As noted above, under this defense, an enployer can avoid
liability for a supervisor's harassnment of a subordinate if it
denonstrates by a preponderance of the evidence that (a) it
exerci sed reasonable care in preventing and correcting any
sexual |y harassi ng behavior and (b) the plaintiff-enployee
unreasonably failed to take advantage of any preventive or
corrective opportunities. As the party bearing the burden of
proof on this defense at trial, summary judgnment is inappropriate
unl ess Fleet has conme forward wth evidence denonstrating an
entitlement to this defense as a matter of | aw

In proving “reasonable care” under the first prong of the

Faragher/Ellerth affirmati ve defense, whether an anti-harassnment

policy has been effectively published and di ssem nated anong t he
enpl oyees is an “inportant consideration” in determ ning whether
t he defendant has nmet its burden under the first prong.

Faragher, 524 U.S. at 808-09. |In Faragher, a city lifeguard sued
the Gty of Boca Raton for sexual harassnment by two of her
supervisors. The Suprene Court reinstated the district court
verdict for the plaintiff, holding as a matter of |aw that the
Cty could not satisfy the first prong of the affirmative

def ense, notw t hstandi ng the existence of a sexual harassnent
policy, because it “had entirely failed to dissemnate its policy
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agai nst sexual harassnent anong the beach enpl oyees and ... nade
no attenpt to keep track of the conduct of [its] supervisors[.]”

Id. at 808; see also Meng v. Ipanema Shoe Corp., 73 F. Supp. 2d

392, 401 (S.D.N. Y. 1999) (summary judgnent inappropriate where
there were factual disputes as to whether the plaintiff enpl oyee
had recei ved a copy of defendant enpl oyer’s sexual harassnent
policy when she was hired, and whether defendant adequately
explained its policy during a sexual harassnent semnar); O Dell

V. Trans Wrld Entertai nnent Corp., No. 00-5156, 2001 W. 726946

at * 10 (S.D.N. Y. June 28, 2001) (holding that defendant enpl oyer
satisfied first prong of affirmative defense because it had an
effective anti-harassnent policy that was received and revi ewed

by plaintiff when she was hired); P.F. v. Delta Air Lines, Inc.,

102 F. Supp. 2d 132, 140 (E.D.N. Y. 2000) (factors relevant to
determ ni ng whet her an enpl oyer has provided a reasonabl e avenue
for conplaint include, inter alia, whether the policy is
seriously enforced, whether enployees are infornmed how to report
sexual harassnent, and whether the policy is effectively
communi cated to enpl oyees).

Fl eet argues that it is entitled to summary judgnent because

it has satisfied both prongs of the Faragher/Ellerth affirmative

defense. Regarding the first prong, Fleet clains that it
exerci sed reasonable care to prevent sexual harassnment by

distributing and posting a “strong and clearly worded” anti -
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harassnment policy.® Fleet further contends that it conducted a
“pronpt and thorough investigation,” which was inconclusive
because plaintiff was not available to be interviewed. 1In
response, Ms. WI burn argues that she was unaware of the Fl eet
policy because it was neither effectively distributed nor

conspi cuously posted. Plaintiff also argues that Fleet’s sexual
harassnent policy was not enforced in the Auto Dialer Unit,
stating that enployees in the Auto Dialer Unit openly held
sexual ly explicit conversations, and that M. Coville was
permtted to supervise his wife Sharon (allegedly in violation of
Fleet’s policy). Plaintiff further argues that Fleet ignored
evidence that Coville had previously violated the anti-harassnent
policy.

For the followi ng reasons, the Court concludes that Fleet
has failed to neet its burden of proving the absence of any
genui ne issue of disputed fact as to whether it effectively
di stributed and enforced the sexual harassnent policy.

First, Fleet’'s “Freedom From Harassnent Policy” provides
t hat :

Managers wi |l conduct at |east one staff neeting a year

to formally address the [policy]. During this neeting,

enpl oyees will be directed to report any incidents of a

harassi ng nature to the | ocal Human Resources

Departnent and to nanagenent. Mnagers will assure
distribution of [the policy] to all enployees during

10F] eet Meno. at 20.
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this neeting.!?

However, plaintiff points to testinony fromformer co-workers
Carol Zene, Mgdalia Cahill, and Tracy Neal, indicating that no
such neetings were ever held in the Auto Dialer Unit.?'?
Mor eover, Fleet has not identified any witnesses who claimto
have attended any such neetings. Even nore telling, however, is
the fact that Coville, whose responsibilities as manager included
di stributing the sexual harassnent policy in the Auto Di al er
Unit, testified in his deposition that he never distributed the
policy, never held a neeting to review the policy, and in fact
did not even know whet her Fleet had had an anti-harassnment policy
during the tinme period at issue.?!®

In addition, notw thstanding Fleet’s unsupported all egation
that it distributed the policy to all enployees, plaintiff has
subm tted evidence fromwhich a reasonable jury could concl ude
that enployees in the Auto Dialer Unit did not receive a copy of

the policy or see it conspicuously posted. Although Thonas

1Fl eet Policy at 2 (enphasis added).

12See Deposition of Carol Zene (hereinafter “Zene Dep.”) at 13;
Deposition of Mgdalia Cahill (hereinafter “Cahill Dep.”) at 23; Deposition of
Tracy Neal (hereinafter “Neal Dep.”) at 14-15.

13See Deposition of Thomas Coville taken March 15, 2000 (hereinafter
“Coville Dep. I"™) at 48, 55. The Court also notes that defendant Coville’'s
cross-cl ai magai nst Fleet, now di sm ssed, alleged that any recovery shoul d be
exclusively against Fleet in part because “Fleet failed to provide training
as to the nature and hazards of engaging in sexual banter with co-enpl oyees.”
Cross-Conpl aint [Doc. # 18], T 3c. Although Fleet now argues that Coville's
deposition testinmony, which is inconsistent with a sworn affidavit he
previously signed stating that he had received the policy, was an attenpt to
bol ster the then-pending cross-claim such factual dispute is not properly
resol ved on summary judgmnent.
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Coville testified that he was “99 percent sure” that a nenp on
sexual harassnent was posted near the elevator bank in the Auto
Dialer Unit, his conflicting testinony that he was not sure

whet her Fl eet had a sexual harassnent policy in effect in 1995 to
1997 could permt a jury to conclude that no such policy was
posted. ! Further, while plaintiff’s forner co-worker

Constantina “Conni e” Santos recall ed seeing a sexual harassnment
policy posted in a break rooml|ocated on a different floor than
the Auto Dialer Unit,? both Carol Zene and Tracy Neal testified
in their depositions that they never saw a sexual harassnent
policy at Fleet.'® |Indeed, Carol Zene testified that she was

sure that there was no policy posted on the bulletin board in the
break room or near the el evator.

In light of these factual disputes, Fleet has not shown by
undi sputed evidence that it exercised reasonable care to prevent
sexual harassnent. “The question of whether an enpl oyer has
provi ded a ‘reasonabl e avenue of conplaint’ is a question for the

jury.” Reed v. A H Lawence & Co., Inc., 95 F. 3d 1170, 1181 (2d

Cr. 1996); accord Gallagher v. Delaney, 139 F.3d 338, 348 (2d

Cr. 1998); see generally Harrison v. Eddy Potash, Inc., 248 F.3d

1014, 1027-28 (10th G r. 2001) (defendant m ning conpany failed

Coville Dep. Il at 169-70; Coville Dep. | at 48, 55.

®Deposi tion of Constantina Santos (hereinafter “Santos Dep.”) at 14-15,
17.

16Zene Dep. at 8, 11-12; Neal Dep. at 13.

14



to satisfy first prong of affirmative defense because
uncontroverted evidence indicated that the policy was not posted
in the wonen’s changing room and that the policy was |argely
ignored). Accordingly, Fleet has not established as a matter of

law that it is entitled to the Faragher/Ellerth affirmtive

defense, and the Court does not reach Fleet’s contention that
plaintiff unreasonably failed to avail herself of the
preventative opportunities provided by Fleet.

2. Unwel cone Conduct

Alternatively, Fleet argues that summary judgnent shoul d be
granted on plaintiff’s sexual harassnent clains because the
undi sputed facts make clear that Ms. WI burn cannot establish
that Coville s conduct was unwel cone. For the reasons discussed
bel ow, the Court concludes that Ms. Wl burn has submtted
evidence sufficient to raise a material factual dispute as to
unwel coneness, thus precluding entry of sunmmary judgnent.

“To prevail on a hostile work environment claim a plaintiff
must denonstrate: (1) that [her] workplace was perneated with
discrimnatory intimdation that was sufficiently severe or
pervasive to alter the conditions of [her] work environment, and

(2) that a specific basis exists for inputing the conduct that

created the hostile environnent to the enployer.” Schwapp v.

Town of Avon, 118 F.3d 106, 110 (2d Gr. 1997). To be

actionabl e, a “sexually objectionable environnment nust be both
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objectively and subjectively offensive, one that a reasonable
person would find hostile or abusive, and one that the victimin

fact did perceive to be so.” Faragher v. Gty of Boca Raton, 524

U S 775, 787 (1998).
I n considering whether the environment is sufficiently
hostile, the Court nust ook at the totality of the

circunstances. See Schwapp, 118 F.3d at 111 (citing Harris v.

Forklift Systenms, Inc., 510 U S. 17, 23 (1993)). “‘One of the

critical inquiries in a hostile environnment claimnust be the
environnment. Evidence of a general work atnosphere . . . -- as
wel | as evidence of specific hostility directed toward the
plaintiff -- is an inportant factor in evaluating the claim’”

Perry v. Ethan Allen Inc., 115 F. 3d 143, 149 (2d Gr. 1997)

(quoting Hicks v. Gates Rubber Co., 833 F.2d 1406, 1415 (10N

Cr. 1987)).
The Suprene Court has held that “[t] he gravanmen of any
sexual harassnent claimis that the all eged sexual advances were

unwel cone.” Meritor Savings Bank v. Vinson, 477 U S. 57, 68

(1986) (citations and internal quotation marks omtted); accord

Chanberlain v. 101 Realty, Inc., 915 F.2d 777, 784 (1st Cr

1990) (plaintiff must show that “the advances were uninvited and
of fensive or unwanted fromthe standpoint of the enployee.”). In
many cases, “the question whether particular conduct was indeed
unwel cone presents difficult problens of proof and turns |argely
on credibility determnations conmmtted to the trier of fact.”
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Meritor, 477 U.S. at 68.

Fl eet asserts that Coville’s conduct was wel conme, citing
testinmony of Ms. Wl burn that: (1) she never told Coville to stop
touching her; (2) she never told himto stop sending the
voi cemai | nmessages; (3) she never told himto stop sending
explicit e-mails; (4) she never conpl ai ned about Coville to any
supervi sor, manager, or Human Resources representative at Fleet;
and (5) she herself had used sexually explicit |anguage in
conversations with co-workers at Fleet and outside of the
office.

I n support of its assertion that plaintiff consented to and
indeed initiated Coville's sexual advances, Fleet also points to
Ms. W burn’s psychol ogi cal eval uation, which states that:

Ms. Wlburn admtted that she had had a dreamthat she

and M. Coville were sexually intimte. She thought it

was funny to have such a dream and she cl ainmed that she

innocently shared it with M. Coville. Wen

confronted, Ms. Wl burn clainmed that she did not know

that sharing such information with her nmanager was

professionally inappropriate. M. WIburn was adamant

that she had no intention of being sexually suggestive

or wanting a personal/sexual relationship with M.

Covill e.

Plaintiff’s Expert Report at 10. According to Fleet, this
statenent rebuts plaintiff’s claimthat she never engaged in

sexual communication with Coville and, as it is consistent with

Covill e’ s account of how the conmunicati ons began, shows that she

YThere is no dispute that the conduct alleged by Ms. Wlburn, if
unwel cone, was sufficiently severe and pervasive to alter the conditions of
her wor ki ng environment.

17



initiated the sexual exchange. Coville clainms that in June or
July of 1995 Ms. W/l burn sent hima sexually explicit e-mail
message in which she recounted an erotic dreamthat she had had
about himthe night before, and described scenes of sexual
i ntercourse, cunnilingus, and fellatio.?!® Coville states that
he and W/ burn exchanged “five or six” sexually explicit e-mai
nmessages before he stopped the exchange out of concern that Fleet
m ght be nonitoring their e-mails.'® After Coville suggested
that they stop communicating by e-mail, he states that M.
W | burn then gave him her honme tel ephone nunber for the purpose
of exchanging erotic voice-mail nessages, and that the two
exchanged between 15 and 20 such nessages over the next year and
a hal f.?2°

Plaintiff, in turn, denies that Coville's conduct was
wel come, and clains that she rebuffed his advances. According to
Ms. WIlburn's deposition testinony, Coville began verbally
harassing her in March of 1995, frequently aski ng questi ons about
the size, color, and style of her undergarments.? M. WIlburn's

response was to “laugh it off,” and she refused to answer any of

Bcoville Dep. Il at 131-32.
191d. at 139-41.
201 d. at 139-46.

21W | burn Dep. | at 65, 78.
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the questions.?2 She further stated that, "[a]t one point in
[1995] | just told [Coville] | wasn't interested."?

Plaintiff also stated that Coville would brush his el bow or
forearm agai nst her breasts while speaking with her either at his
desk or at her work station, and that she told Coville that she
did not appreciate this conduct.? Wiile plaintiff does not
recall specifically when these brushings occurred, she clains
t hey happened rather frequently.?® Plaintiff’'s former co-workers
recall that Coville used to flirt with plaintiff about her
breasts and that he was “al ways | eaning over her cubicle,” and
frequently would take her into the conference room?2® These co-
wor kers al so heard plaintiff conplain that Coville was harassing

her.?” Carol Zene stated that “from what we saw on the fl oor

22Deposition of Goria WIburn taken December 7, 2000 (hereinafter

“W| burn Dep. Ill”) at 36; WIburn Dep. | at 67.
281d. at 78.
24W I burn Dep. Il at 39.
Wl burn Dep. | at 79. Plaintiff’s failure to recall the exact dates

or circunstances of sone of the harassnent does not preclude her reliance on
this conduct as evidence of pervasive harassment. See Torres v. Pisano, 116
F.3d 625, 631 (2d Cir. 1997).

26See, e.q., Zene Dep. at 22-24.

27Zene Dep. at 27, 50; Cahill Dep. at 44; Neal Dep. at 15-16, 19-21

Carol Zene testified that Coville would frequently tell plaintiff that he
needed her in the conference room and that in response, plaintiff would rol
her eyes “up in her head” and sigh before joining him Zene Dep. at 23. M.
Zene testified that plaintiff, in response to Coville's advances, “used to
curse and then, like, make a | oud noise and then go to the bathroom” Zene
Dep. at 75. Ms. Zene also stated that plaintiff would tell her that Coville
had taken her into the conference roomto tell her “[t]hat he want to go out
with her. He want to take her out. . . \When can he go out? Can he get with
her?” [1d. at 64. Neal sinmlarly verified that Coville “would sonetinmes take
[plaintiff] in[to] a little conference roomor whatever and they would, you
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Goria didn't want to be bothered” by Coville.?8

Carol Zene and Tracy Neal also testified in their
depositions that plaintiff frequently asked that they drive her
home so that Coville would not offer to give her a ride.?°
Moreover, Neal heard Coville ask plaintiff if she needed a ride
home. According to Neal, “[Coville] would suggest, Do you need a
ride hone? And [plaintiff] would look at nme and I’'ll know, okay,
| " m taki ng her hone.”*

According to Ms. Wlburn, the flirting and brushing
eventual ly evolved into three nore serious incidents of unwanted
t ouching.3 The first such incident took place while plaintiff
was alone with Coville in the seventh floor conference room
Plaintiff says that she went to the conference roomwith Coville
to discuss a work-related i ssue, and that once they were inside
Coville closed the door and began fondling her breasts.

Plaintiff states that she told Coville to "nove" so that she
could exit the conference room The second incident occurred at

Coville's desk. Plaintiff states that Coville again grabbed her

know, | don't know, | guess talk,” and that plaintiff would often come back
| ooki ng upset. 1d. at 16, 19.

28 d. at 50.
29Zene Dep. at 27, 50; Neal Dep. at 19-20.
301 d. at 20.

311d. at 96.
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breasts, and that this tine there was a wi tness, * although none
of the deponents recall witnessing this incident.?* In the third
incident, plaintiff states that Coville was explaining a project
to her when he suddenly reached "between ny | egs" and grabbed at
her genital area.® Plaintiff was so upset that she burst into
tears, grabbed her coat and pocketbook, and |eft work for the
day. *

Plaintiff also states that Coville sent her several
i nappropriate e-nails on Fleet's "TOSS Mail" system 3 The
parties have subnmitted five of those e-nmmils as evidence.® n
April 30, 1996, Coville e-mailed WI burn asking, "so when can
run ny hands all over your body[?]”%* The remnining four e-

mai | s, al though not sexually explicit, support plaintiff’s claim

321 d. at 47.

33Deposition of Alfred Parker at 47; Santos Dep. at 32-33; Zene Dep. at
65; Neal Dep. at 52.

S4W | burn Dep. Il at 59-60.
%% d. at 85-86.

36W I burn Dep. 11l at 42. Plaintiff’s former co-worker Mgdalia Cahil
testified that on one occasion in the wonen’s restroom plaintiff appeared
angry and was tal king about “su[ing] the pants off of” Coville for sexua
harassment. Cahill Dep. at 29-30, 39. According to Ms. Cahill, plaintiff
“wasn’t crying, but she was angry. It’s sort of |ike she just — sonething
just happened to her.” 1d. at 30. Cahill was not sure what had happened, but
testified that she thought it had sonmething to do with the TOSS nessages t hat
Coville had sent to the plaintiff. 1d. at 32.

3’See Plaintiff's Ex. L: E-mails Sent by Thomas Coville (hereinafter
“Coville E-mails”).

38&
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that Coville consistently offered her rides hone.®* M. WIburn
clainms not to have responded to Coville's e-nmails, and Fl eet has
not provided any evidence rebutting plaintiff’s claim

In addition, plaintiff has submtted transcripts of recorded
messages that Coville had I eft on her hone voice-mail describing
sexual acts that he wanted to performwith plaintiff in explicit
detail .* Although Coville stated in his deposition that the
plaintiff had left himequally explicit nessages on his voice-
mai | at work, Fleet has not submtted any evidence of those
nessages. ! Plaintiff clains in her brief that she refused to
answer the phone when Coville was calling her at home, and that
she found his voice-mai|l nessages subjectively offensive,
al t hough her deposition testinony was that her reaction to
Coville' s first sexually explicit nessage was to, “pay it no
mnd. | just basically said, ‘He is sick.’”% However, Caro
Zene testified that plaintiff had her listen to the nessages, and
that plaintiff told her that “she was scared to answer her
phone. " 43

Al t hough Fl eet nmakes much of M. Coville' s clains that

plaintiff sent himsexually explicit e-mail and voice-mai

%W I burn Dep. Il at 95.

40See Coville Dep. | at 62-77.

“lcoville Dep. Il at 143-47; Coville Dep. | at 224.
42W | burn Dep. Il at 85-86.

43Zene Dep. at 31.
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messages, the only evidence in the record of those nessages is
Coville's own testinony, and plaintiff has denied Coville’'s
clains of a reciprocal exchange of nessages.* In the absence
of any evidence in the record -- apart fromCoville's testinony -
- that the exchange of e-mails and voice-mails was a consensual
exchange, rather than one-sided harassnment as Ms. W/I burn cl ai ns,
this Court cannot find as a matter of |aw that the conduct

all eged by Ms. W1 burn was wel cone.

Al t hough the evidence supports Fleet’s position that
plaintiff once nmentioned a dream she had about M. Coville to
him this bears on the credibility of Ms. WIlburn’s subsequent
deni al s of consensual conduct, and w thout nore cannot
denonstrate the absence of disputed fact as to wel conmeness.

See generally Weinsheiner v. Rockwell Int'l Corp., 754 F. Supp.

1559, 1564, n.12 (MD. Fla. 1990) ("The Court does not hold that
this plaintiff's, or any plaintiff's, participation in actions of
a sexual or vulgar nature while at work will conpletely bar a

cl ai m of sexual harassnment. Plaintiff sinply nust show that at

sone point she clearly nmade her co-workers and superiors aware

W burn Dep. Il at 88; see also Wlburn Dep. Il at 95 (testifying
that she had never sent an e-mail nessage to anybody at Fleet).

%I'n addition, Fleet has put forth no explanation as to why it could not
produce copies of emanil nessages allegedly sent to M. Coville by plaintiff
fromher conputer at work if such evidence existed. Again, the Court notes
that Coville' s cross-conplaint against Fleet alleged that “Fleet failed to
preserve inner and inter-departnental comunications between the Defendant
Coville and the Plaintiff that would have reveal ed the consensual nature of
the relationship.” Cross-Conplaint, at § 3(b). This allegation underscores
t he absence of critical proof fromFleet's notion for sunmary judgnent.
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that in the future such conduct woul d be consi dered

"unwel conme.'"), aff’d without op., 949 F.2d 1162 (11'" Cr

1991); Babcock v. Frank, 729 F. Supp. 279, 288 (S.D.N Y. 1990)

(enpl oyee stated cause of action under Title VII when she clained
that followng the term nation of a consensual relationship with
her supervisor, her supervisor threatened to termnate her if she

did not resune the relationship); Scelta v. Delicatessen Support

Servs., Inc., 89 F. Supp. 2d 1311, 1318 (M D. Fla. 2000) (“The

fact that Plaintiff may have had, at one point in tinme, a
consensual sexual relationship with a supervisor does not provide
t hat supervisor, or any other supervisor or co-worker, with a
right to sexually harass Plaintiff.”).

Finally, Fleet argues in its supplenental notion that
evidence of Ms. WIburn's consensual sexually explicit exchanges
wi th other people fromconputer chat roons reproduced from her
personal conputer suggests that her denials that communi cations
fromM. Coville were unwel cone are incredible. Wile such
evidence, in light of plaintiff’'s repeated denials of such
exchanges during her deposition, certainly inpacts her
credibility, as Fleet’s counsel admtted at oral argument, it
cannot establish as a matter of fact or law that Coville's
conduct was necessarily wel cone.

"A person's private and consensual sexual activities do not

constitute a waiver of his or her |egal protections agai nst

24



unwel cone and unsolicited sexual harassnent." Katz v. Dole, 709

F.2d 251, 254 n.3 (4th Gr. 1983). As the Eighth Crcuit

astutely observed in Burns v. MG egor Elec. Indus., Inc., 989

F.2d 959, 963 (8" Cir. 1993), the fact that a plaintiff engages
i n sexualized conduct outside work cannot nean that uninvited
sexual advances of her enployer were not offensive as a matter of
| aw:
This rationale would all ow a conpl ete stranger to pursue
sexual behavior at work that a femal e worker woul d accept
from her husband or boyfriend. This standard would allow a
mal e enpl oyee to kiss or fondle a femal e worker at the
wor kpl ace. None of the plaintiff's conduct [posing naked
for a national magazine], which the court found relevant to
bar her action, was work related. [Plaintiff] did not tel
sexual stories or engage in sexual gestures at work. She
did not initiate sexual talk or solicit sexual encounters
W th co-enployees. Under the trial court's rationale, if a
woman taught part-tinme sexual education at a high school or
coll ege, a court would be conpelled to find that sexua
| anguage, even though uninvited when directed at her in the

wor k place, would not offend her as it m ght soneone el se
who was not as accustoned to public usage of the terns.

In sunmary, Fleet argues that sunmary judgnment is
appropriate because under the totality of the circunstances
plaintiff’s mere denials cannot create a disputed fact as to
unwel coneness. However, view ng the evidence in the |ight nost
favorable to the plaintiff, the Court finds that a jury
reasonably coul d conclude that the conduct described by plaintiff
was unwel cone. Moreover, the testinony of plaintiff’s co-workers
woul d permt a reasonable jury to find that Ms. WI burn
del i berately avoided situations in which she mght be alone with
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Coville, and that plaintiff was frequently pulled aside by
Coville and returned upset, thus confirmng plaintiff’s version
of the events. Fromall this, the jury could concl ude that
Covill e’ s conduct was unwel cone and interfered with Ms. Wlburn's
wor ki ng condi tions, despite the absence of any direct testinony
fromplaintiff that she explicitly told Coville that all his
conduct was unwel conme. As the above review of facts nakes cl ear,
the parties’ versions of the relevant events differ
significantly, and the determ nation of whether Ms. Wlburn's
claims that M. Coville’ s conduct was unwel cone are credible
cannot be resolved by the Court at this juncture. Thus, Fleet’s
nmotion for summary judgnent is denied as to the sexual harassnent

cl ai ns. 46

46additional ly, Fleet argues that it even if it is liable for sexua
harassnment, it cannot be held liable for punitive danages because it “acted
reasonably and in good faith in attenpting to prevent and rectify the sexua
harassnment[.]” Fleet Meno. at 23, n. 14. In support of this contention, Fleet
cites Kolstad v. Anerican Dental Ass’n, 527 U S. 526, 545 (1999), which held
that “in the punitive damages context, an enployer may not be vicariously
liable for the discrimnatory enpl oynent decisions of nmanagerial agents where
[those] decisions are contrary to the enployer’s ‘good-faith efforts to conply
with Title VII.”” In determ ning whether punitive damages shoul d be awarded
inaTtle VIl claim the trier of fact nmust reasonably find that the enpl oyer
“acted with malice or reckless indifference to [an enployee’s] Title VII
rights.” 1d.

Fl eet argues that it should not be liable for punitive danages because
it was “not apprised of the alleged sexual harassnent until alnbost two years
after its alleged inception in March 1995.” Fleet Meno. at 23, n. 14.
However, if the jury concludes that Fleet has not neet the reasonabl eness
prong of the Faragher/Ellerth affirmative defense because it failed to
exerci se reasonable care in preventing and pronptly correcting Title VII
violations, the jury could also find that Fleet acted with “reckl ess
indifference” to plaintiff’'s Title VII rights. Therefore, the Court cannot
rule as a matter of law that plaintiff is precluded from seeking punitive
damages.
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C. Retaliation Under Title VII and CFEPA

Fl eet also argues that it is entitled to sumary judgnent on
plaintiff's retaliation clains because plaintiff cannot establish
that she either participated in a protected activity or suffered
an adverse enploynent action as a result of that activity. For
the reasons set forth below, the Court agrees that Fleet is
entitled to sunmary judgnent on plaintiff’s retaliation clains
(Counts Two and Five).

Title VII prohibits an enployer from"discrimnat[ing]
agai nst any of its enployees ... because [the enpl oyee] has
opposed any practice made an unl awful enploynent practice by this
subchapter, or because he has nmade a charge, testified, assisted,
or participated in any manner in an investigation, proceeding, or
heari ng under this subchapter.” 42 U S.C. 8§ 2000e-3(a). To
establish a prima facie case of retaliation, a plaintiff nust
show that “(1) she was engaged in an activity protected under
Title VII; (2) the enployer was aware of plaintiff’s
participation in the protected activity; (3) the enployer took
adverse action against plaintiff; and (4) a causal connection
exi sted between the plaintiff’'s protected activity and the

adverse action taken by the enployer.” Raniola v. Bratton, 243

F.3d 610, 624 (2d Cir. 2001) (citations and internal quotation

marks omtted); accord Quinn v. Geen Tree Credit Corp., 159 F.3d

759, 769 (2d Gr. 1998).
Fleet first argues that plaintiff cannot claimretaliation
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because she never participated in a protected activity. “The
term‘protected activity refers to action taken to protest or

oppose statutorily prohibited discrimnation[,]” Cuz v. Coach

Stores, Inc., 202 F.3d 560, 566 (2d G r. 2000), such as filing a

sexual harassnent conplaint with a governnent agency. See
Rani ol a, 243 F.3d at 626 (filing an EEOC conplaint is a protected
activity); Quinn, 159 F.3d at 759 (filing state agency conpl ai nt
is protected activity). Plaintiff filed her CHRO conplaint on
Decenber 26, 2000, and Fleet was served with a copy of that

conpl aint on January 6, 2001. The filing of a CHRO conplaint is

clearly a protected activity under Title VII. See Raniola, 243
F.3d at 626; Quinn, 159 F.3d at 769. Therefore, Fleet’s argunent
that plaintiff's retaliation claimnmust fail because she never
engaged in protected activity is unavailing.

Fl eet al so contends that plaintiff cannot establish that she
suffered an adverse enploynent action in retaliation for her
conplaint. For purposes of a Title VII retaliation claim an
“adverse enpl oynent action” constitutes a “materially adverse
change” in the enployee’s working conditions, id., such as
termnation, denotion, or a reduction in wages or benefits.

Ri chardson v. New York State Dep't of Corr. Serv., 180 F. 3d 426

446 (2d Cir. 1999). “[L]ess flagrant reprisals by enployers may

[al so] be adverse.” 1d. (quoting Wanamaker v. Col unbi an Rope

Co., 108 F.3d 462, 466 (2d Cr. 1997)). Because there are no
bright-line rules as to which enpl oynent actions neet the
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threshold for “adverse,” courts must make this determ nation on a

case-by-case basis. R chardson, 180 F.3d at 446.

Courts have held that where an enployer deliberately fails
to remedy alleged harassnment out of retaliation for engaging in
protected activity, such failure may be actionable under Title
VII when it |leads to an adverse enpl oynent action, such as a

constructive discharge. See, e.q., Cooper v. Weth Ayerst

Lederle, 106 F. Supp. 2d 479, 497 (S.D.N. Y. 2000); Minday v.

Waste Mynt. of N. Am, Inc., 126 F.3d 239, 243 (4th Gir. 1997)

(hol di ng that an enpl oyee could have suffered a retaliatory
constructive discharge had her enpl oyer not investigated and

corrected the pervasive harassnent). But see ODell v. Trans

Wrld Entertai nnent Corp., No. 00 Cv. 5156 (SAS), 2001 W 726946
(S.D.N. Y. June 28, 2001) (“[FJailing to take a sexual harassnent
conpl aint seriously does not constitute a constructive

di scharge.”).4 An enployee cannot sinply assunme that her

conpl aint of harassnent will not be adequately addressed,

however. Cf. Cooper, 106 F. Supp. 2d at 495 (“An enpl oyee who

4'The plaintiff in ODell had clained that she was constructively
di scharged when she quit because she believed her enployer would not take her
conpl ai nts of harassnent seriously based on the enployer’s past failure to
keep her conmplaint confidential as prom sed, the enployer’s initial refusal to
communi cate with plaintiff’'s counsel and the enployer’s statenment to plaintiff
that her doctor’s note was insufficient to support her claimfor nedica
| eave. 1d. Although stating that refusal to take seriously a sexua
harassnment conpl ai nt coul d not constitute a constructive di scharge, the court
went on to analyze plaintiff’s clainms and concluded that in the absence of any
evi dence that the enployer deliberately acted to force plaintiff to resign
the ineffectiveness of the investigation without nore did not anpunt to a
constructive discharge. 1d.
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fails to explore alternative avenues offered by her enpl oyer
before concluding that resignation is the only option cannot nake
out a claimof constructive discharge.”).

Plaintiff identifies the following as the adverse actions
she allegedly suffered as a result of Fleet’s retaliation: Fleet
failed to conduct an inpartial investigation of her conplaint,
know ngly placed her in close physical proximty to the manager
who had harassed her which led to her constructive discharge, and
represented Coville at the CHRO hearing. For the reasons
di scussed bel ow, the Court concludes that only plaintiff’s
al l egations of constructive discharge qualify as an adverse
enpl oynent action within the contenplation of Title VII.

First, plaintiff clains that Fleet failed to conduct an
inpartial investigation of her conplaint in Decenber 1996. Even
if this is true, however, she has identified no way in which the
i nvestigation inpacted her working conditions, apart fromthe
attenuated effect that Coville was not disciplined or renoved.
However, “there is no requirenent that the renmedy [taken in
response to a Title VII conplaint] include punishing the co-
wor ker responsible for the sexual harassnment. . . . Title VI
sinply requires that the renedi al action taken be reasonably
calculated to end the harassnent.” Cooper, 106 F. Supp. 2d at
495. Thus, the continued presence of Coville, and Fleet’s
failure to transfer her to a position away fromhis vicinity are
nore properly considered as part of plaintiff’s constructive
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di scharge cl aim

Next, as for plaintiff’s claimthat Fleet retaliated agai nst
her by providing Coville with representation at the CHRO heari ng,
the only reference to this issue in the record is testinony from
Mary Long of Fleet Human Resources, stating that Fleet’s attorney
“told Tomthat he woul d need to get an attorney.”*® NMNbreover, an
enployer is entitled to take “reasonabl e defensive neasures” in
protecting itself froma sexual harassnent conplaint. Torres v.
Pi sano, 116 F.3d 625, 640 (2d Cr. 1997). Thus, assum ng
arguendo that Fleet provided Coville wth representation at a
CHRO hearing, Fleet was entitled to do so in order to defend
itself against plaintiff’s conplaint.

Finally, the Court turns to plaintiff’'s retaliatory
constructive discharge claim? “Constructive di scharge of an
enpl oyee occurs when an enpl oyer, rather than directly

di scharging an individual, intentionally creates an intol erable

wor k at nosphere that forces an enployee to quit voluntarily.”
Chertkova, 92 F.3d at 89 (citations and internal quotation marks

omtted) (enphasis added); Stetson v. NYNEX Serv. Co., 995 F.2d

355, 360 (2d Cir. 1993) (a constructive discharge claimis

48Deposition of Mary Long taken Cctober 26, 2000 (hereinafter “Long Dep
[1”) at 128.

4Al t hough constructive discharge is not a “tangible enpl oyment action”
for hostile work environnent purposes, it may be an “adverse enpl oynent
action” giving rise to a Title VIl retaliation claim See Fitzgerald v.
Henderson, 251 F.3d 345, 357 (2d Gr. 2001); Chertkova v. Connecticut Life
Ins. Co., 92 F.3d 81, 89 (2d Cir. 1996).
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est abl i shed by showi ng the enpl oyer deliberately created

i ntol erable working conditions in an effort to force the enpl oyee
to resign). To find that an enpl oyee was constructively

di scharged, the trier of fact “nust be satisfied that the ..
wor ki ng condi ti ons woul d have been so difficult or unpl easant
that a reasonable person in the enpl oyee’s shoes woul d have felt

conpelled to resign.” Lopez v. S.B. Thonas, 831 F.2d 1184, 1188

(2d CGr. 1987). Moreover, as one court has noted,

[ T]he only thing an enpl oyer nust do to defeat a claim of
constructive discharge is provide a working environnment that

is not "intolerable.” This, as the Second G rcuit has held
repeatedly, is a very low threshold. Put conversely, a
wor ki ng environnent can be far fromperfect and yet will not

be held to be intol erable.
Cooper, 106 F. Supp. 2d at 497.

Al though “the Second Circuit has declined to state whether
del i berateness on the part of the enployer requires specific
intent to force the enployee to resign, it has stated that
del i berate conduct requires nore than nere negligence or

i neffecti veness.” Dean v. Westchester Cty. Dist. Atty's Ofice,

119 F. Supp. 2d 424, 431 (S.D.N. Y. 2000) (citing Whidbee v.

Garzarelli Food Specialties, Inc., 223 F.3d 62, 74 (2d G
2000). Thus, nerely “ineffective or even inconpetent
handling of [conplaints] . . . does not rise to the |evel of
deli berate action required by [Second Crcuit] precedent.”
Whi dbee, 233 F.3d at 74.

According to plaintiff, Fleet’s failure to properly
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i nvestigate her conplaint and subsequent refusal to transfer her
to a position in which she would have no contact with Coville
made her working conditions intolerable in violation of Title
VI1.% Plaintiff does not, however, point to any evidence
suggesting that Fleet’'s refusal to transfer her to a different

position was part of a deliberate attenpt to make her working

condi tions intol erable.®
In response to plaintiff’s CHRO conpl aint, Mary Long and
Rosemary Terrassi of Fleet Human Resources conducted an
investigation in which they interviewed Coville and ei ght other
current and fornmer enployees.% Long and Terrassi expl ai ned that
they did not interviewthe plaintiff because she was out on
nmedi cal | eave and could be contacted only through her attorney.>
On February 5, 1997, Fleet concluded that no sexual
harassnment had taken place. Nevertheless, Fleet agreed to
transfer plaintiff to the Repossession Unit of the Auto Finance
Di vi sion, outside of Coville s managenent. The Repossessi on
Unit was on the sane floor as the Auto Dialer Unit, and

plaintiff’s new desk was approximately 75 feet away from

Oplaintiff does not argue that the threatening encounter with Coville
itself constituted retaliatory constructive di scharge.

SIPlaintiff’'s conplaint similarly contains no allegation that Fleet
deliberately refused to transfer her away from Coville.

525ee Long Dep. |1 at 143-44; Deposition of Rosemary Terrassi
(hereinafter “Terrassi Dep.”) at 84; see also Fleet Investigation Notes.

S3Long Dep. || at 143-144; Terrassi Dep. at 84.
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Coville' s office. Although Fleet clains that plaintiff would
have no need to interact with Coville in her new capacity,
plaintiff explained in her deposition that just the opposite is
true:

The repossessi on departnment work[s] hand in hand with

the auto finance departnent. Like if someone in the

auto finance departnent is collecting on a delinquent

account or a car was repoed, then the auto finance

departnment [woul d] have to cone talk to us or we as

repo people [would] have to go talk to the auto finance

departnent to see if the paynent was actual |y nade.

So, we had to interact regardl ess. >

Fleet further clains that it was unable to accommodate
plaintiff’s request for a custoner service position in another
di vi sion because of a bank-wi de hiring freeze, and because
plaintiff was not qualified for any of the avail able positions. >

Plaintiff returned fromnedical |eave on February 11, 1997,
and began work in the Repossession Division under the managenent
of Allen Nadeau and supervision of Louanne Deneo.% According to
plaintiff, Coville confronted her at around noon, as she was
heading into the wonen’s restroom and told her in a threatening
manner that, “[y]ou think you' re snmug, you' re not going to get

away with anything.”% Plaintiff states that co-worker Tracy

Neal followed her into the restroomand “asked nme was | all right

S4W | burn Dep. | at 157-158.
SSLong Dep. Il at 144; Terrassi Dep. at 98.
S6W | burn Dep. | at 138.

S'Wlburn Dep. | at 153-154
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and | said yeah.”%® Plaintiff also stated in her deposition that
she “was very unconfortable [and] did not appreciate them putting
me in the repossession departnment when | have to interact with
M. Coville[,] period.”® After conferring with her then-
attorney Kinberley Gaham plaintiff |left work and never
returned. ®°

Even if these facts could nmake out a prim facie case of
retaliatory constructive discharge, plaintiff has failed to
provi de any evi dence from which the concl usion could be drawn
that Fleet’'s legitimte non-discrimnatory reason offered for the
transfer is pretextual and that retaliation against Ms. WI burn
for her CHRO conpl aint was a notivating factor.

Fl eet has offered a legitimate nondi scrimnatory reason for
its decision to transfer plaintiff to a position permtting
conti nued exposure to Coville: the hiring freeze. The burden
therefore shifts to plaintiff to showthat Fleet’s reason is

pretextual and that retaliation was a real reason. Galagher v.

Del aney, 139 F.3d 338, 349 (2d Gr. 1998). 1In response to
Fleet’s hiring freeze explanation, plaintiff has submtted a copy
of a Fleet Human Resources internal neno, dated January 13, 1997

t hat exenpts existing enpl oyees who wish to transfer into the

591d. at 157.
601 d. at 158.

35



Retail and Busi ness Banking D vision fromthe bank-w de hiring
freeze. At oral argunent, plaintiff’s counsel characterized the
testimony of Long and Terrassi as stating that the Fleet hiring
freeze was conpany-w de, such that the internal neno of January
13, 1997 directly contradicts their testinony and raises a

genui nely di sputed factual issue of pretext.

However, the record shows that neither Long nor Terrassi
testified that the hiring freeze was conpany-w de. Long nerely
stated that there was a hiring freeze, and that plaintiff was not
qualified for any open positions.® And according to Terrassi
“W were in the mddle of a hiring freeze, alnost constantly in
the mddle of a hiring freeze. The Collection area in Auto
Fi nance was desperately in need of experienced help. | do not
know of any other place where Aoria could have been pl aced. ”®?
More inportantly, however, plaintiff has not submtted any
evi dence from which a reasonable fact-finder could concl ude that
she was in fact qualified for any avail able positions within the
di vision Retail Business and Banking Division. Finally, and
equal ly problematic, is the absence of any evidence in the record

suggesting that Fleet’s notive in transferring her to a position

61 ong Dep. at 144.
62Terrassi Dep. at 98.
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near Coville was retaliatory.®

For the foregoing reasons, Fleet’s notion for summary
judgnent is granted as to plaintiff’s retaliation clains (Counts
Two and Five).

D. Negligent Infliction of Enotional Distress

Fl eet contends that it is entitled to summary judgnent on
plaintiff’s claimfor negligent infliction of enotional distress,
on the ground that Fleet did not engage in unreasonabl e conduct
in the termnation process. Alternatively, Fleet argues that
plaintiff cannot establish the required el enent of
unr easonabl eness.

In support of its argunent that only conduct in the
term nation process can give rise to a claimfor negligent
infliction of enotional distress, Fleet relies on Parsons v.

United Tech. Corp., Sikorsky Aircraft Dv., 243 Conn. 66, 88

(1997), in which the Connecticut Suprene Court held that,
“negligent infliction of enotional distress in the enpl oynent
context arises only where it is based upon unreasonabl e conduct
of the defendant in the term nation process.” [d. (citations and
internal quotation marks omtted). Parsons, however, was a

term nation case, and the Connecticut Suprenme Court did not

53As noted supra note 50, plaintiff does not claimthat Coville's acts,
which are clearly retaliatory, constituted a constructive di scharge for which
Fl eet should be held Iiable. Instead, as she limts her argument to Fleet’'s
alleged failure to protect her fromCoville, she nmust at a minimmidentify
some evidence creating a disputed issue of fact as to whether this failure was
retaliatory.
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di scuss whether negligent infliction of enotional distress was
actionabl e outside the term nation context.

In Malik v. Carrier Corp., 202 F.3d 97, 103 (2d G r. 2000),

the Second Circuit considered Parsons and held that clains for
negligent infliction of enotional distress brought under
Connecticut law are not limted to unreasonable conduct in the
term nation process. This holding was based in part on dicta in
Parsons that stated that “few courts have addressed the
requirenents of a claimfor [enotional distress] within the

enpl oynent relationship as a whole, nmuch less in the context of

the termnation of such a relationship.” 1d. (gquoting Parsons,

243 Conn. at 89); accord Karanda v. Pratt & Witney Aircraft, No.

CV- 98- 5820255, 1999 W 329703, at *5 (Conn. Super. C. My 10,
1999) (holding that the Connecticut Suprenme Court “would permt a
negligent infliction of enotional distress claimagainst an
enpl oyer when no termnation is alleged.”).% Fleet’'s argunent
that the negligent infliction of enotional distress claimnust
pertain to the termnation process thus fails under Malik.

Fl eet also contends that it is entitled to summary judgnent
on the negligent infliction of enotional distress claimbecause
as a matter of law plaintiff cannot establish that its conduct

was unreasonabl e. Under Connecticut |law, plaintiff has the

64But see, e.Qg., Luedee v. Strouse Adler Co., No. CV-97-0257057, 1998
Conn. Super. LEXIS 250, at *16-17 (Conn. Super. Q. Jan. 29, 1998) (negligent
infliction of enotional distress claimbrought in the enpl oynent context only
ari ses where enpl oyer was unreasonable in the term nati on process).
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burden of proving that the defendant knew or shoul d have known
that its conduct carried an “unreasonable risk of causing
enotional distress and that distress, if it were caused, m ght
result in illness or bodily harm” Parsons, 243 Conn. at 88
(citations and internal quotation marks omtted).

Fleet’s notion for summary judgnment as to this claimrests
al nost entirely® on its contention that “Fleet has established

the Faragher/Ellerth defense to the Title VII clains, and,

accordingly, the conduct that forns the basis of the Title VII
clainms cannot also formthe basis of a viable negligent
infliction of enotional distress claim”% Fleet does not,
however, cite any cases in support of its contention that the
Title VII affirmative defense is also a defense to a common | aw
negligent infliction claimbased on respondeat superior. The
Court need not decide this now, however, because Fleet is not
entitled to sunmary judgnent on plaintiff’s the sexual harassnent

clai ms because it has not satisfied the “reasonabl eness” prong of

%Inits reply brief, Fleet argues belatedly that plaintiff has not set
forth specific facts showing that there is a genuine issue for trial on her
claimof negligent infliction of enotional distress. Fleet Reply Meno. at 11
However, Fleet does not expand on this contention, and nmerely states that,
“Plaintiff has failed to show that any enotional distress she allegedly
suffered took place in the term nation process and that it was severe.” Id.
at 12. However, plaintiff’s evidence on sunmary judgnment included a nedica
report and testinmony stating that she suffers from severe depression caused by
Coville' s sexual harassment. See Plaintiff’s Expert Report; WIburn Dep. 60-
64. Thus, the Court finds that plaintiff has set forth sufficient evidence of
enotional distress to permit a reasonable factfinder to conclude that her
di stress was severe. As already noted, the Second Circuit’s holding in Mlik
precl udes the conclusion that the distress plaintiff suffered nust be in the
term nation process.

56F] eet Mermp. at 30.
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the Faragher/Ellerth affirmati ve def ense.

E. | nvasi on of Privacy

Fleet argues that it is entitled to summary judgnment on the
i nvasi on of privacy claimbecause it has satisfied the

Faragher/Ellerth affirmative defense. Again, apart from whether

this indeed constitutes an affirmative defense to a common | aw
tort, this argunment is unpersuasive because Fleet has not

satisfied beyond dispute the first prong of Faragher/Ellerth.

Under Connecticut |law, an invasion of privacy claimmay lie

where, inter alia, the defendant has “unreasonabl [y] intru[ded]

upon the seclusion of another[.]” &llagher v. Rapoport, No. CV
960149891S, 1997 Conn. Super. LEXIS 1190 at *4 (1997 Conn. Super.

. May 6, 1997); accord Goodrich v. Waterbury Republican-

Anerican, Inc., 188 Conn. 107, 128 (1982). |In Rapoport, evidence

that the defendants had inperm ssibly groped the plaintiff was
sufficient to show an unreasonabl e i nvasi on of privacy.

Rapoport, 1997 Conn. Super. LEXIS 1190 at *7. Connecticut courts
have al so held an enployer |iable for invasion of privacy where
sexual harassnment was committed by one of its supervisors.

Barnett v. Strick, No. CV 000371822, 2000 Conn. Super. LEXIS 1976

at *6 (Conn. Super. Ct. July 28, 2000).

Because Fl eet has not established as a matter of law that it
exerci sed reasonable care, the sole basis on which it noves for
summary judgnent on the invasion of privacy claim sumary
judgnent is denied as to Count Ni ne.
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F. Neqgl i gent Super vi si on

Fl eet seeks summary judgnent on the negligent supervision
claimbased on its belief that it has established reasonabl eness

under the Faragher/Ellerth affirmati ve defense, and because Fl eet

nei ther knew nor had reason to know that Coville had a propensity
for sexual harassnent.

Fl eet argues, citing Karanda, 1999 Conn. Super LEXI S 1587 at
*28, that “a defendant does not owe a duty of care to a plaintiff

to protect her from anot her enpl oyee’ s actions unless the

def endant knows or has reason to know that the enpl oyee has a

propensity to engage in tortious conduct.” 1d. at *28 (enphasis

added). Plaintiff responds with a conclusory allegation that
“Fleet turned a blind eye to Defendant Coville s bad acts and his
propensity to engage in such acts.” However, plaintiff fails to
cite any evidence that would permt a jury to find that Fleet
knew of Coville's propensity to engage in sexually harassing
conduct prior to the filing of her CHRO conplaint. Plaintiff’s
own reporting of the alleged harassnent -- the only evidence in
the record suggesti ng know edge by Fleet of Coville' s alleged
propensity -- cannot establish that Fleet had reason to know of
his propensity prior to that conduct.

Accordingly, Fleet’s notion for summary judgnent is granted

as to plaintiff’s claimof negligent supervision (Count Ten).
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I11. Conclusion

For the reasons set forth above, Fleet’'s partial® notion
for summary judgnent [Doc. # 46] is GRANTED IN PART and DEN ED I N
PART. Summary judgnment is GRANTED as to Counts Two and Five
(Retaliation) and Count Ten (Negligent Supervision). Sumrary
judgnent is DENIED as to Counts One and Four (Sexual Harassnent);
Count Eight (Negligent Infliction of Enotional Distress); and
Count N ne (lnvasion of Privacy). Fleet’s supplenental notion

for summary judgnment [Doc. # 68] is DEN ED

I T IS SO ORDERED
/'S

Janet Bond Arterton, U. S.D.J.

Dated at New Haven, Connecticut, this 10'" day of Septenber, 2001.

87Al t hough Fl eet al so argues that summary judgnment shoul d be granted on
plaintiff’s intentional infliction of enotional distress claim(Count Six)
because Coville’s conduct was not outrageous, this argunment was raised for the
first time in Fleet’s reply brief, and the Court therefore has not considered
it. See D. Conn. L. Gv. R 9(g) (reply briefs “nust be strictly confined to
a discussion of matters rai sed by the responsive brief”); see also United
States v. G gante, 39 F.3d 42, 50 n.2 (2d Gr. 1994) (court will not consider
argunents made for the first time in reply brief); United States v. Letscher
83 F. Supp. 2d 367, 377 (S.D.N. Y. 1999) (sane); Chase Manhattan Bank v. T & N
PLC, 905 F. Supp. 107, 122, n.5 (S.D.N Y. 1995) (sane).
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